STATE OF VERMONT
ENVIRONMENTAL BOARD
10 V. S A CHAPTER 151

RE.  Topnotch Associ ates
c/o Arthur Krei zel
Box 1260
Stowe, Vernmont 05672

Fi ndi ngs of Fact and
Concl usi ons of Law
Land Use Permt
Amendnent #5L0365-3-ET
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This is an appeal froma land use permt anmendnent issued
on Cctober 27, 1980 by the District #5 Environmental Comm s-
sion for the construction of a 24-room hotel addition and a
10, 000 square foot seepage bed to serve that addition. An
appeal was filed by Nils Andersen, an adjoining property
owner, on Novenber 25, 1980. The Environmental Board appoi nted
the chairman to conduct the hearing on this matter as an adm n-
istrative hearing officer with the agreenent of the parties
as provided in Board Rule 17.

Hearings were held on Decenber 31, 1980 and on February 4,
1981, with Chairman WIlson presiding. The hearing was then
recessed to permt the Environmental Board to consider whether
the record contained sufficient information upon which to base
its decision. On March 24, 1981 the Board voted to adjourn
the hearing and directed that a decision be issued within 20
days thereafter.

The follow ng parties were present at the hearings:

Applicant, Topnotch Associates, by Thomas Sal non, Esq.
and Thomas Krei ze

Appel lant, N Is Andersen, by Bruce Bjornlund, Esqg.

Town of Stowe Pl anning Conm ssion, by Dorothy Rogers and
Hel en Becker hof f

Town of Stowe, by Herbert O Brien

LanDiIIelgbunty Devel opnent Comm ssion, by Anthony J.
G aral di.

Fi ndi ngs of Fact

1. Appellant Nils Andersen, an adjoining property owner, was
admtted before the District Commssion only on Criterion
1(B), adequate waste disposal. We find that in item #1 of
the statement of appeal, filed Novenber 26, 1980, M.
Ander sen addressed the substance of Criterion 1(B) even
though the statement does not specifically note the cri-
terion itself. This appeals statenent, however, also
requested a de novo review by the Board of several addi-
tional matters, claiming that the Conmission was in error:
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in finding that subcriteria 1(D) and 1(E) are not applica-
ble to this anmendnment request: in finding that the project
w |l not adversely affect the land's capacity to hold
water (Criterion 4); and in failing to review the naster
plan for the applicant's entire devel opnent project.

Appel  ant has not presented any evidence that he raised or
attenpted to raise these questions before the D strict
Conm ssi on

On Decenber 24, 1980, the Agency of Environnental Conserva-
tion, through Dennis Dryer, Assistant Chief Engineer
issued Certification of Conpliance #5L0365-3 for this
project, certifying that the septic disposal system pro-
posed for the project satisfies the requirenments of the
State Board of Health Regul ations for wastewater treatnent
by land application. Pursuant to Board Rule 13(C)

this certification creates a rebuttable presunption of
conpliance with Criterion | (B) of Act 250. W find that
the appellant has failed to present evidence sufficient

to rebut that presunption in any regard, and nore particu-
larly has failed to rebut the presunption with respect

to the potential inpacts of the project's septic disposal
field on the appellant's property. This finding is based
upon the follow ng:

a. The septic disposal field involved in this appeal
("Field p" on Exhibit #2)is a 10,000 square
foot field to be fed froma punped systemin
conjunction wth Topnotch's three other disposa
fields. Altogether, these fields have substan-
tial excess capacity to handle existing and
projected flows fromthe Topnotch project.

b. Field Dis approved for disposal of a maxi mum of
3600 gallons per day. The 24-room addition in-
volved in this amendnent woul d under normal con-
ditions generate only 24Q0 gallons per day in
wastewater, well below the approved capacity of
the disposal field.

c. Athough the Sudbury and Merrimac soils |ocated
on this site have sonme |imtations for the treat-
ment of sewage, the effects of these limtations
can be mtigated by restricting flows into the
field. The managenment plan proposed by the appli-
cant is adequate in this respect.

d. Test wells dug in the vicinity of Field D show
that the depth to groundwater is 9 to 10 feet,
an adequate depth tor safe operation of the field.

e. The hydrogeol ogic study of this area reveals that
the groundwater flowin the area of Field Dis
away fromthe appellant's property: even
appel lant's expert witness testified that there




was no reasonabl e |ikelihood of an undue adverse
effect on the appellant's property from the opera-
tion of this disposal area.

Concl usi ons of Law

1. The appellant's request for a de novo review of this
project under Criteria | (D), 1(E), and 4, and for a review
by the Board of the naster plan of the entire Topnotch
devel opment nust be denied. Odinarily, an appellant nay
seek review by the Board only of those matters on which

It has requested party status before the District Conm s-
sion. The appellant did not raise these matters before
the District Conm ssion, nor has he appealed the limta-
tion on the scope of his participation contained in the
District Conmssion's decision. Wile this Board has
ruled in other cases that this limtation on the scope
of appeals may be waived in certain circunstances, see

.e.g. Inre Peter Quille (#2wo383-EB, dated March 18, 1980,
at 11), appelTant has presented no argument supporting a
wai ver in the circunstances of this appeal. The appeal
Is therefore limted to a review of the application wth
respect to Criterion | (B), and in particular, to the inpact
of the project under that criterion on the property of
t he appel | ant.
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2. Under Board Rule 13(cy, the issuance of a certification of
conpliance by the Agency of Environnmental Conservation
for a septic disposal system serving a public building
creates a rebuttable presunption of conpliance with the
requirements of Criterion 1(B). A Certificate of Conpli-
ance has been issued for this project, and we have not
found any evidence sufficient to rebut the presunption it
creates. Therefore, based upon the evidence presented in
this appeal, we conclude that this project, if constructed
and operated in accordance with the terns and conditions
of the application and |land use permt #5L0365 and its
amendments, wll not cause or result in a detriment to
public health, safety or general welfare under the cri-
teria described in 10 V.S. A §6086(a).

Dated at Montpelier, Vernont this 13th day of April, 1981.
ENVI RONMVENTAL BQOARD

By ~FailtlandH ot

Richard H cCowart
Executive Oficer
Members participating in this decision:
Leonard U. WIson
Dwi ght E. Durnham Sr.
Melvin H Carter

Daniel C. Lyons
Roger N. Mller




